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MEMORANDUM

TO:
UN/CEFACT BUREAU

FROM:
U.S. Head of Delegation, Marty Wagner, General Services Administration

SUBJECT:
Draft IPR Policy (Trade/CEFACT/2003/6/Rev.2)


Thank you very much for circulating the very detailed revised version of a proposed intellectual property rights policy for CEFACT.  We have examined it very carefully in conjunction with interested federal agencies, and U.S. industry representatives and standards organizations.  We regret that we cannot support the draft IPR policy.


First, the requirement for indemnification is unacceptable.  It is unprecedented in our experience in the practice of standards organizations and in the United Nations as a whole.  We find no compelling reason to require an indemnification undertaking here, are concerned about the possible ramifications of introducing such a scheme in UN practice, and believe that an indemnification undertaking would result in a crippling drop in participation in CEFACT work.  


Second, we believe the approach of the draft to disclosure, which is the heart of all IPR policies for standards organizations, needs considerable work.  Disclosure should be based on actual knowledge of the participating individual ("knew or should reasonably have known"), should be based on clear and explicit undertakings, and should not require company patent searches.  


Third, the licensing terms are internally inconsistent and need more review and consideration.  The policy asserts in several places that all IPR must be provided on a royalty-free (RF) basis, but there is an important exception in paragraph 8 for imposing reasonable and non-discriminatory (RAND) terms.  We hear conflicting views about the need for RF or RAND, but it is clear at a minimum that the terms should be set at the beginning of a project, and that the IPR policy must be internally consistent on this point. 


Fourth, operational issues are not clearly set out in the policy and attached protocol.  The details and requirements of the undertaking, for example, are not adequately and consistently made mandatory, precise, and clear for all participants.   


Finally, there are a large number of details that simply must be addressed more accurately in the draft:  erroneous presumptions about the transfer of IP rights to the UN; problematic definitions; inconsistent or incorrect terminology related to the different forms of IPR; non-uniform treatment of key provisions and principles.  The number of issues to address is too great to offer a comprehensive redlined version of the current draft.  


It is the view of the United States that a special contact group should be formed to redraft an IPR policy, basing its work not on the current draft but on one or more of the successful policies in use by other standards organizations.  Once the draft has been adequately prepared, and has wide support, then a coordinated discussion with the UN Secretariat Legal Office should be undertaken that involves government delegations.  

